Topical reports

A code of practice on the international
transboundary movement of

radioactive waste

Countries adopt a global response to the alleged ‘‘dumping’’ of

radioactive waste

by Odette Jankowitsch

Public concern in recent years has frequently acted as
initiator of national, governmental, and international
decision-making. Difficulties, however, have sometimes
arisen in articulating this public concern, channelling it
into a positive force, and finding an appropriate answer.

In June 1988, the Secretary General of the Organiza-

tion of African Unity (OAU) wrote to IAEA Director -

General Hans Blix:

*‘I am animated by circumstance of a grave nature and
concern to me and the African Continent in particular,
and of which I want to call your attention in your capa-
city as Director General of the IAEA’’, the Secretary
General’s letter said. The matter addressed was ‘‘the

practice to dispose of nuclear and industrial wastes in

African countries’’. The letter noted that ‘‘several areas
of co-operation exist between the OAU and many rele-
vant international organizations that address themselves
to environmental matters. Yours is one such organiza-
tion’'. The action requested from the Director General
was ‘‘intervention and support at all international fora
where this issue may come up for discussion’’, and, “‘as
a matter of extreme urgency, an international alarm on
this matter in order thereby to forestall future practice™’.

With his letter, the Secretary General of the OAU
also transmitted to the Agency the resolution adopted by
the African Heads of State and Government at their sum-
mit in 1988. It inter alia requested the OAU in ‘“‘close
collaboration with the Director General of the IAEA™
“‘to assist African countries to establish appropriate
mechanisms for monitoring and control of the movement
and disposal of nuclear and industrial wastes in Africa’’.
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Need for an international code

The Director General circulated the text of the OAU
resolution and the letter of its Secretary General to all
Member States of the Agency; at the request of Nigeria,
the resolution was also a subject of discussion at the June
1988 session of the IAEA Board of Governors. A few
months later, the IAEA General Conference at its 32nd
regular session in September 1988 adopted by consensus
a resolution initiated by the African Group entitled
‘‘Dumping of Nuclear Wastes™". It requested the IAEA
Director General ‘‘to establish a representative technical
working group of experts with the objective of elaborat-
ing an internationally agreed code of practice for inter-
national transactions involving nuclear wastes based on,
inter alia, a review of current national and international
laws and regulations on waste disposal’’. It also
requested ‘‘each Member State to take necessary
measures to ensure that its international nuclear waste
transactions take place in accordance with appropriate
requirements of the exporting, importing, and transit
States’’.

In the course of the general debate preceding for-
mulation and adoption of that General Conference reso-
lution, Member States from all regions shared the
concern expressed by the African countries and their call
for a code of conduct, an international agreement, or
some form of internationally accepted guidelines. It was
indeed clear from the origin of the resolution and the dis-
cussions held on its aims and purposes that Member
States felt it necessary to elaborate an instrument to
guide States in their international transactions of radio-
active wastes and in the development of their national
laws and regulations.
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The call for help to its environment and for a ban on
all illegal waste disposal on its territories was also
addressed by African countries to policy-making organs
of other intergovernmental organizations. For example,
it was made at the meeting of the Zone of Peace and Co-
operation of the South Atlantic (Rio de Janeiro, August
1988), the Foreign Ministers Conference of the Non-
Aligned Movement (Nicosia, September 1988), and the
43rd Session of the UN General Assembly (New York,
October 1988).

The international group of experts

Pursuant to the General Conference resolution, the
IAEA’s Director General set up an international group
of experts from 20 Member States, nominated by their
Governments. They were entrusted with elaborating,
with a sense of urgency, a code of practice that would
achieve the objective set by the General Conference. In
setting up the expert group and embarking upon prepara-
tory work as requested by the General Conference, the
IAEA Secretariat had to make sure that these experts
would be familiar not only with the technical subject of
radioactive waste management, but above all with
regulatory structures and legal regimes in force, and
with the possible international legal and political impli-
cations of a Code that would serve as the basic guide-
lines to the international community in this field. At
the same time, a survey of national laws had to be
conducted.

The expert group that convened for its first meeting
in May 1989 was composed of some 20 legal experts,
heads and representatives of national offices for radia-
tion protection and radicactive waste management,
nuclear regulatory authorities, and advisers to diplo-
matic missions on nuclear matters. Twenty countries
with different nuclear programmes and different legal
systems, as well as the Commission of the European
Communities (CEC), the Nuclear Energy Agency of the
Organization for Economic Co-operation and Develop-
ment (NEA/OECD), the United Nations Environment
Programme (UNEP), and the International Maritime
Organization (IMO) were represented. The expert group
elected as Chairman Mr David Smythe, Director
General of Fuel Cycle and Materials Regulation of the
Canadian Atomic Energy Control Board, and at its
second meeting completed its task and adopted the Code
of Practice by consensus.

Current national law on radioactive waste

Pursuant to the General Conference resolution, the
elaboration of a Code of Practice was to be ‘‘based on,
inter alia, a review of current national and international
laws and regulations on waste disposal’’. The expert
group at its first meeting requested the IAEA Secretariat
to survey Member States with a view to identify legisla-
tion related to international transactions involving radio-
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active wastes, and relevant principles of general
application that should be considered by the experts.

The Agency obtained the texts of laws, national
codes, guidelines and regulations from some 40 Member
States. A review of the material showed that radioactive
waste legislation, where it existed, was of recent origin
and frequently amended to reflect technological progress
and increased environmental concerns. Some countries
informed the Agency that they had not enacted any laws
on waste management because there was no radioactive
waste generated by nuclear power installations; low-
level radioactive waste from hospitals and research insti-
tutions was either shipped to another country on the
basis of bilateral agreements, or stored in an appropriate
location in accordance with safety rules established by
the institutions concerned. Some countries had estab-
lished national guidelines on radioactive waste manage-
ment and control.

The main general principles found in reviewed legis-
lation is that of protection of man and the environment,
i.e. the safety of all operations concerning radioactive
wastes. Legislation in some countries explicitly states
the objective of minimizing production of wastes, as
well as of reducing the volume of such wastes. Prin-
ciples régarding liability (of the operator, or generator)
are also contained in some of the laws. Provisions
regarding dumping wastes at sea have been enacted in
several countries in addition to norms on land disposal.
Other countries reported that they were Parties to the
London Dumping Convention of 1972, or relevant
regional conventions regarding dumping at sea or ocean
pollution in general.

Only very few instances were found of specific provi-
sions that relate directly to the transboundary transfer of
radioactive waste. However, regardless of whether
specific norms on transboundary movements of radioac-
tive waste exist, a number of countries prohibit the
import of such wastes from abroad and their storage or
disposal on their national territories. Such prohibition is
usually formulated in an indirect manner, i.e. the right
to dispose of or store only wastes that originate in the
country.

International instruments

As to international instruments, it was found that no
code, guide or convention on international transboun-
dary movement of radioactive waste existed. On the
other hand, considerable international effort had been
under way for some time to establish norms and proce-
dures for the international movement of chemical, indus-
trial, and other hazardous wastes. In 1983, in response
to a chemical industry accident with serious environ-
mental consequences (in Seveso, Italy), both the OECD
and the CEC prepared texts to establish what was
intended to become an ‘‘international system’’ for the
effective control of transfrontier movements of
hazardous wastes. In both instances the scope of the
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instrument (OECD Draft International Agreement on
Control of Transfrontier :Movemient..of Hazardous
Wastes and EC Directivé) specifically excluded radioac-
tive waste. UNEP’s initiative in 1987 for a *‘Global
Convention on the Control of Transboundary Move-
ments of Hazardous Waste’’, based to some extent on
the OECD draft but with universal scope, was given
priority. The CEC adopted a Directive on hazardous
waste movement; the OECD’s effort was no longer pur-
sued separately.™

The Global Convention, elaborated under the auspi-
ces of UNEP, was signed on 22 March 1989 1n Basel
and now awaits ratification by at least 20 States 1n order
to enter into force. Radioactive wastes are specifically
excluded from the scope of the Convention (in Article 1,
paragraph 3).

The Convention was brought to the attention of the
IAEA by a resolution of the Conference of Plenipoten-
tiaries convened by UNEP, with a view to ensure that its
provisions would be taken into account during the elabo-
ration of the IAEA Code of Practlce governmg radioac-
tive wastes. g

In 1988 the CEC began preparatory work for a
separate Directive on the transport activities related to
radioactive wastes within the Community>** This fol-
lowed an initiative of the European Parliament after
reports of alleged illicit movements of radioactive
wastes. That Directive is now being finalized and await-
ing adoption. In this context, mention should also be
made of the (Fourth) Convention between the European
Economic Community (EEC) and 68 African, Carib-
bean, and Pacific (ACP) countries. This was signed at
Lomé on 15 December 1989 and provides:*** ‘‘the
Community shall prohibit all direct or indirect export of
such [radioactive] waste to the ACP States ... without
prejudice to specific international undertakings to which
the Contracting Parties have subscribed, or may sub-
scribe in the future ... within the competent international
fora’. As to the definitions of radioactive wastes, the
Convention refers to ‘‘those which will be laid down in
the framework of the IAEA™’,

Main provisions of the international Code
of Practice

The Code of Practice on the International Transboun-
dary Movement of Radioactive Waste was adopted in

* Council Directive 84/631/EEC of 6 December 1984 on the Super-
vision and Control within the European Community of the Transfront-
ier Shipment of Hazardous Waste, as amended 1986. O.J. L326 of
13.12.86 and O.J. L181 of 04.07.1986.

** CEC: COM (90)328 of 17 July 1990.

***Article 39, paragraphs 1 and 3. See also “‘Joint declaration
(Annex VIII) on movements of hazardous waste or radioactive waste”’
in which the Parties to the Lomé Convention affirm, inter alia, *‘their
determination to play an active part in the work being done in the
IAEA 1o produce an internationally approved code of good practice’”.
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September 1990 by the IAEA General Conference at its
34th regular session (GC(XXXIV)/RES/530).

It is a concise document, himited to basic principles
and applies specifically to the internatignal movement of

'radloactwe waste. (For the qu text of the Code, see the

Lour mserbm this-edition of the IAEA Byl[etm ) Such
wasté is defined as +iany matpnal, thqt contains or 1s con-
taminated with radioriuclides.at cong:emrauons or radio-
activity levels greater : than, ;ha ‘exempt quantities’
established by the competem authormeg,and for which
no use is foreseen ’

The Code 1s advisory Its aim 18 *‘to serve as guide-
lines to States for, among others, the development and
harmonization of policies and laws on the international
transboundary movement of radioactive waste’” The
Code 15 1n conformity with the relevant ‘principles and
norms of international law and relies on existing interna-
tional standards for the safe transport of  radioactive
material and the physical protection of nuclear matenal,
and the standards for basic nuclear safety and radiation
protection and radioactive waste management. In
essence, it is founded on the existing body of rules,
safety standards, and norms, most of which have been
elaborated by the Agency and adopted by consensus, and
are adhered to by Member States There was no need to
create new norms 1n this field

The Code’s main provisions emphasize:

® Safety first. The first principle recalled by the
Code is that every State should ensure that radioactive
waste within its territory 1s safely managed and disposed
of to ensure the protection of human health and the
environment. In the nternational transboundary move-
ment,“every State should ensure that such movement is
qndqr‘f’aken in a manner consistent with international
safety standards.

In short, radioactive waste should only be transported
from one system of controls to another. In keeping with
this principle, the Code provides that if a transfer cannot
be completed in conformity with the Code, and no alter-
native safe arrangements can be made, 1t should be
permitted that radioactive waste previously transferred
out is returned to 1ts origin. Primary responsibility rests
with the sending State.

® Consent. The Code recalls the principle that 1t 1s
the sovereign right of every State to prohibit the move-
ment of radioactive waste into, from, or through its
territory. The Code establishes that the international
transboundary movement of radioactive waste should
only take place with the prior notification and consent of
the sending, receiving, and transit States,

® Regulatory structure. Movement of radioactive
waste requires strict controls. Every State mvolved in
the transboundary movement of radioactive waste,
whether sending, receiving, or providing transit, should
have a regulatory authority and develop procedures,
laws, and regulations required to exert control over such
movement. States should also introduce into their laws
provision for liability and compensation for damage that
could arise from the international movement of waste.
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® Technical capacity. Proper administrative and
technical capacity and regulatory structure is the precon-
dition for any receipt of radioactive waste. The Code
addresses this principle both to the receiving and to the
sending State for any agreed movement of radioactive
waste.

® International co-operation. States should co-
operate at the bilateral, regional, and international levels
in preventing any international transboundary movement
of radioactive waste that is not in conformity with the
Code. The IAEA should continue to provide advice and
assistance on all aspects of radioactive waste manage-
ment and disposal, with particular regard to the needs of
developing countries.

Stronger international network

Within a brief period of time, the IAEA was able to
provide satisfactory answer to an issue of grave public
concern: despite the fact that no illegal disposal of radio-
active waste had been found, the possibility of unautho-
rized movement and ‘‘dumping’’ of such waste, notably
in the territories of developing countries, had to be
addressed.

As a preventive measure, a wide consensus had to
be established on what constitutes ‘‘good practice’’ in
necessary transboundary movements of radioactive
waste. The Code provides States which do not have the
technical capacity to safely manage and dispose of radio-
active waste, e.g. from medical uses, with the flexibility
to export such waste to countries that have the required
capacity.

Even in the absence of specific legislation on radioac-
tive waste movement in many countries, it was possible
to adopt the Code because of the existence of an estab-
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lished network of IAEA regulations and standards that
have previously been adopted and are adhered to by the
international community. Adoption of the Code was also
possible because of the Member States’ political will to
co-operate to curb illicit traffic.

The Code of Practice voluntarily adhered to by the
Member States of the Agency now constitutes a further
element of the ‘‘international nuclear energy order™
which contains both legally binding and non-binding
principles and norms.*

The decision of the Agency to opt at this stage for a
code and not for a convention (while leaving the door
open for possible future work on a legally binding agree-
ment) was motivated by several reasons: first, many
States, notably developing countries, do not have as yet
national laws on this matter; second, the lengthy process
of concluding a convention would not have permitted the
prompt action expected by the Member States; and third,
Agency experience has revealed that codes that reflect
genuine consensus are also effective mechanisms for
regulating State practice even though they are not legally
binding.

The Code of Practice on the International Transboun-
dary Movement of Radioactive Waste is now a valid
instrument, an effective mechanism for use in State
practice. Its real value, however, will depend on the
degree of compliance to be achieved.

* The quoted phrase is from **The Role of the IAEA in the Develop-
ment of International Law’", by Hans Blix, Nordic Journal of Interna-
tional Law, Vol. 58, (1989) p. 238.
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